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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SERALD €, MAKN
ATTORNEY GENERAL

Honorable Carlos C, Ashley
District Attorney
llano, Texas

Attention;s Mr. A. G. Nueller
Dear 8irg Opinion No. O=
Re: Whether undsr

Your request for opin
fully considered by this
quest as follovs:

Y
"

1115 36: 1937: 19383 1939:
1940, 1941 and

» Collector of Llano Coun-
failed to qoll t conmissions due him
under the tatute,~ror sesding the propertiss sit-
uated within the sefak g on School Distriots of
Llafio unt?. LAl1l t ies collected by him for
sgid gohool Distriots during the said years vere
plgoed. in the-Qounty Depository, after a dedustion

de. for colle tion thereof, but without a de-
being, %F @~ the assessment.

N
“The\Tax Aaseasor-Collector retired from office
on Januaryxlnt, 1943, and his successor has quali-
fied and is now holdirg offlce.

"o formal claim has ever been filed for said
uncollected comuissions, and no sworn statement was
made for any of said years as required by Article
3897 R. 3, No report vas filed by the Collector
showing the aald commissions due and uncollected.

‘OMMUNICATION IS TO BE CONSTRURD AS A DEPARTMENTAL OPINION UNLESS APPROVED 8Y THE ATTORNEY GENERAL OR FiRaT samin®e=s
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*QUESTION:

"Is there any vay that the Tax Assessor-Col-
lector may at this time he lawfully paid the aggre-
gate claim for commissions due him by virtue of said
assessusnte?

Llano County has a population of 5996 inhabitants ac-
oording to the 1940 Pederal Census, and its ocunty officlals
are compensated on a fee basis,

Article 2795, Vernon's Annotated Texss Civil Stat-
utes, reads as follows:

“The commissiocners court, at the time of levy-
ing taxea for county purposes, shall also lesvy upon
all taxable property within any common school dls-
trict the rate of tax so voted if a specific rate
has been voted; otherwise said court shall levy
such a rate within the limit so voted as has bheea
determined by the board of trustees of said district
and the county supsrintendent and certified to said
ocourt by the county superintendent. If such tax
has been voted &fter the levy of county taxes, it
shall be levied at any meeting of said court prior
to the delivery of the assessment rolls by the as-
sessor, The tax assessor shall ssasess said tax as
other taxes are assessed and make an abstract shov-
ing the smount of special taxes assessed against
each school distriet-iam his county and furnish the
same to the county superintendent on or before the
first day of September of the. year for vhich such
taxes are agsesased. The taxes levied upon the real
property in said districts shall be a lien thereon
and the same shall be s0ld for unpaid taxes in the
mannsr and at the time of sales for State and coun-
ty taxes, The iax collector shall collect sald
taxes as other taxes are collected, The tax as-

sessor shall receive & commission of one-half of one
T cent. for assess such tax an 8 tax collect-

or & ¢ sslon of one-hall of one per cent, for
ollec o same. e tax collector

[ suc axes to the county treasurer, and said
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treagurer shall oredit each school district with the
amount belonging to it, and pay out the same in ac~
cordance with law, Acts 1921, p. 56." (Underscor-
ing ours)

Article 3883, Vernon's Annotated Texas Civil Statutes,
reads in part as followsas

"Except 8s othervise provided in this Act, the
annual fees that may be retained by precinct, ooune
ty and district officers mentioned in this aArticle
shall be as follovs:

- "1, In counties containing twenty five (25,000)
thousand or less inhabitants: County Judge, Dis-
trict or Crimipal Distrigt Attorney, Sheriff, County
Clerk, Couaty Attorney, District Clerk, Tax Collect~
or, Tax Assessor, or the Assessor and Collector of
Taxes, Tventy-four Hundred ($2400.00) Dollars each;

Artiocle 3891, Vernon's annotated Texas Civil Statutes,
re&ds in part as follows: ‘

T Raoch officer named in this Chapter shall first
out of the current fees of his offic¢é pay or be paid
the amount allowed him under the provisions of Arti-
cle 3883, together with the salaries of his assist-
Xaxts and deputies, and suthorized expenses under
Article 3899, and the amount necessary to cover
coats of premium on vhatever surety bond mAay be re-
quired by law. If the current fees of such office
collected in any year be more than the amount need-
ed to pay the amounts above specified, same shall be
deemed excess fees, and shall be dispcaed of in the
manner hereinafter provided.

"In countles contalning tventy-five thoussnd
(25,000) or less inhabitants, Distriot and County
officers namsd herein shall retain one«third of such
excess fees until such one-third, together vwith the
amounts specified in Article 3883, smounts to Three
Thousand Dollars ($3,000)., . .+ .



916

Honorable Carlos (. Ashley, page %

"All current fees earned and collected by of~-
ficers named in Article 3883 during any fiscal year
in excess of the maximum and excess allowed by this
Act, and for their services and for the services of
thelr deputies and assistants and authorized ex-
penses, together with &ll delinquent fees collected
and not used as provided in Article 3892, or used to
pay salarles of deputies and assistants vhea cur-
rent fees are insufficlent, shall be paid into the
County Treasury in thes county where the excess ac-
crued.

"All fees due and not collected, as shown in the
report required by Article 3897, shall be collected
by the officer to whose office the fees accrued and
shall be disposed of by said officer in accordance
with the provisions of this Act,

"The compensations, limitations and maximums
herein fixed in this Act for offiocera shall include
and apply to all officers mentioned herein in each
and every ocounty of this 8tate, and it 1s hersby
declared to be the intention of the Legislature that
the provisions of this Aot shall apply to each of
saild officers, and any special or general law in-
consiatent with the provisions hereof is hereby ex-
pressly repealed in so far as the sanme may be in-
consigtent with this Act.

"The compensation, limitations and maximums
herein fixed shall also apply to all fees and come~
_pensation whatsoever collected by said officers in
thelr official capaolty, whether accountable as
fees of office under the present law, and any law,
genersl or spscial, to the contraty is heredy ex-
pressly repealed. The only kind and character of
compensation exempt from the provisions of this Act
shall be revards received by Sheriffs for spprehen-
sion of criminals or fugitives from juatice and for
the recovery of stolen property, and moneys received
by County Judges and Justices of the Peace for per-
forming marriage ceremonles, vhich sum shall not be
agoountable for and not requlred to bs reported as
fees of office. (As amended Acta 1930, 4lst L eg., Uth
C.8., p. 30, ch. 20; Acts 1931, 42nd Leg., p. 870, ch.
368; Acts 1933, A3rd Leg., p. 734, oh, 220, § 2; Acts
1935, BAth Leg., p. 752, oh. 327,511.)"
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Artiole 3892, Vernon's Annotated Texas Civil Statutes,

reads as follovs:

"Any officer mentioned {n this Chapter wvho does
not collect the maximum amount of his fees for any
fiscal year and vho reports delinquent fees for that

ar, shall be oniIEIeg to retaln, vhen collected,
sudh part of such delinquent fees as is suffiocient
to ocomplete the maximum compensation authorized by
Articles 3833, 3883-A, and 3886 for the year in
vhich delinquent fees vere charged, and also retain
the amount of excess fees suthoriszed Ly law, and the
reméinder of the delinguent fees for that fiscal
oAr shsll be paid as herein provided for when 0ol-

ected; provided, the provisions of this Article
shall not apply to any officer after cne year from
the date he cesses to hold the office to vhich any
delinquent fee 1is due, and in the event the officer
earning the fees that ars delinguent has not collect-
od the same vithin twelve months after he ceases Lo
hold the office, the amount of fees collgcted shall
be pald into the county treasury. Frovided, hov-
ever, that nothing in this Act precludex ihe payment
of ex-officio fees in sccordance with Titls 61 of
the Revised Civil 3tatutes of Texan, 1325, as part
of the maximum compensation. Provided, that any
change made in this Artisls by this Act shall not
apply to fees heretofore esrned. (As amended Acts
1930, Rlat leg., Ath C. 3., p. 30, c¢h. 20, ‘ ko)n
(Underscoring ours)

The sbove Quoted statute became effective in 1330,

prior to the earning of the commissions in question here,

Artiole 3897, Yernon's Annotated Texas Oivili 3tatutes,

reads as follovs:

"Rach district, occunty and precinct officer, at
the close of each fiscal year (Dscember 31st) shall
make to the district court of the ocounty in wvhich
he resides & svorn statemsnt in triplicate (on forms
designed and approved by the 3tate Auditor) a oopy
of which statement shall be forwarded to the Btate
Auditor by the oclerk of the district court of said
gounty within thirty (30) days after the same has
been filed in his office, and one copy to be filed
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wvith the sounty auditor, if any; otherwiase said copy
shall be filed with the Commissioners'! Court, Said
report shall show the ameunt of all fees, commise-
sions and compensations whatever earnsd by said of-
ficar during the fiscal year; and seocondly, shall
shov the amount of fees, commissions and compensa-
tions collected by him during the fiscal year; third-
ly, said report shall contain an itemized statement
of all fees, commissions and compensations sarned
during the fiscal year vhich vere not collected,
together with the name of the party owing said fees,
commissions and compensations., 3aid report shall

be filed not later than Pebruary lst following the
close of the fimscal year and for each day after

said date that said report remains not filed, said
officer shall be liable to a penalty of Tventy Five
($25.00) Dollars, which may be recovered by the coun-
ty in a suit brought for such purposes, and in addi-
tion sald officer shall be subject to removal from
office. (As amended Aots 1930, 3¥lst Lsg., 4th C.3,,
p. 30, oh, 29, § 5; Acts 1935, 44th Leg., 2nd ¢.8.,
P A7b2, on. k65,’} 9.)"

The case of Plerson v. Galveston County, 131 8.W. {2d)
27, held that a justice of the peace was not eantitled to re-
cover from a county items of expenses claimed for certain items
during certain yesars in office where the justice did not ren-
der monthly statements of such expenses 8s reguirecd by Article

3899, V.A.C.3., but merely filed annual reports estimating the

expenses in lump sum amounts. We quote from the court's opin-
ion in said cause as follows:

"The manifest purpose of this statute was to
provide a means of ascertaining the correotness of
sxpends items each month as they are incurred, The
gctual expenses paid or incurred constitute &bg maa-
syre-of-the officialts right to recoupment. The
monthly itemiration is for the protection »f the
county by affording & means of sscertaining the faoct
and smount o2 such alaimed item of expense and
yhether it was properly chargeable as such. ]It 1is
manifest from the annuul reports and confirmed by
the evidence that thess expenses were merely os-~
timated and a lump sum given each year. The stat-
ute would be of no value if its ss&lutory provisions
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could be evaded in this manner. WVWe hold the items

properly disalloved by the commissioners! court,
and the trial court'n Judgment correct in denying
recoyery therefor,”

We think it could likevise be said of Article 3892,
suprs, that before any dolinquent feas could be aolloctod un-

Aawi maldd swbdale bhadk oo maeadd de d mun wmen it ol | S

der sald article that as & condlition pretedent same must have

been reported as delinquent fees within the ftime and manner
required by lav. ZThe facts in this case reflect that ihis
vas not done, '

It is our opinion that under the facts stated, the
ex~tax assessor-collector 1s not nov entitled to the comuis-
sions in question,

It will be noted further that your letter does not
shov vhether the ex-tax asseasor-collector collected the
maxinum fees alloved him by law (in this case - $3,000.00)
each year. If he did that would be an additional reason for
denying him such commialionaa .

There are perhaps additional reasocns why such com-
missions could not nov be legally paid to such ex-tax assesso
collector dut it 13 not neces2ery to go into them here as
the reason given above ¥ill amply suffice,

Yery truly yours

ATTORREY GENERAL OF TEXAS

Wm. J. Panning

. _ Assistant

ATTORNEY GENERAL OF TEXAS

By
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OPINION
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